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IN THE SUPREME COURT OF THE STATE OF CALIFORNIA

PEOPLE OF THE STATE OF CALIFORNIA,

Petitioner, Supreme Court Case
No.

V.

SUPERIOR COURT OF THE STATE OF _
CALIFORNIA, IN AND FOR THE COUNTY Supreme Court Case
OF PLACER, o

Respondent, .
Court of Appeal

No. C0O70719

TIBOR KARSAL, Superior Court
No. SCV19296

Real Party in Interest.

STAY REQUESTED

Appeal from the Superior Court of Placer County
The Honorable James D. Garbolino, Judge
Department Four — (916) 408-6000

PETITION FOR REVIEW

TO THE HONORABLE TANI CANTIL-SAKAUYE, CHIEF JUSTICE,
AND TO THE HONORABLE ASSOCIATE JUSTICES OF THE
CALIFORNIA SUPREME COURT:

The People of the State of California respectfully petition this
Honorable Court to grant review, pursuani to California Rules of Court,

rule 8.500, of the partially published decision of the California Court of




Appeal, Third Appellate District, filed on February 7. 2013. A copy of the
appellate court’s decision is attached to this petition. (Exh. A) This
decision is important and review necessary 10 ensure community safety, as
well as give the best chance of rehabilitation possible to adjudicated
sexually violent predators. There are over 800 sexually violent predators
that this decision would potentially permit to be released back into

communities as transient sex offenders.

STAY REQUEST

A stay pursuant to California Rules of Court, Rule 8.486(a}7), is
requested of the order from the Placer County Superior Court to release
Tibor Karsai (Karsai} into Santa Barbara County as a “transient.” Stays
were previously granted in this case. but the Court of Appeal vacated the
stay with its decision. Therefore, a stay is necessary and urgent because the
release of Karsai as a “transient” is imminent and will endanger the
community, as he will have no identified permanent residence. There are

no scheduled court hearing dates in the Placer County Superior Court.

ISSUE PRESENTED
Whether Welfare and Institutions Code § 6608.5 or any other

provision of law permits the release of an adjudicated sexually violent

)




predator as a “transient” without any housing being secured by the

California Conditional Release Program?

STATEMENT OF THE CASE

Karsai has been in treatment in the state-run program for nearly
twelve years as an adjudicated sexually violent predator (SVP).

In October 1974, Karsai was convicted of raping a 17-year-old
female victim at knife-point and was committed to state prison. Karsal was
paroled on March 28, 1979, and took up residence in San Luis Obispo
County. On February 18, 1980, Karsai was arrested for rape and sexual
assault of a minor in Placer County. On June 5, 1980. Karsai was
sentenced to 26 years in slate prison.

Karsai was first committed as an SVP on July 8, 1998. As a result ol
a serics of re-commitment proceedings, Karsai continued in the SVP
program untl October 29, 2010, when the court found, pursuant io Welfare
& Institutions Code §6608(d), that Karsai would “not be a danger to others™
in that it was not likely that he would engage in sexually violent eriminal
behavior if he was under supervision and treatment in the community.

Pursuanit to Welfare & Institutions Code §6608(f), the Placer County
Superior Court ordered that the California Conditional Release Program

(CONREP) community program director make the necessary placement
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arrangements and ordered that Karsai be placed in the community in
accordance with the treatment and supervision plan.

On July 22, 2011, the District Attorney of Santa Barbara County
objected to a determination of Santa Barbara County as the domicile for
purposes of community placement of Karsai. However, the court
determined that Santa Barbara County was the proper domicile for
placement.

On September 15, 2011, the court ordered that Liberly Healthcare, a
service provider for CONREP, provide an update on placement efforts and
requested that the parties provide the court with briefing on the issues that
could constrain a placement in Karsai’s mother’s home in Santa Maria,
Santa Barbara County.

On October 25, 2011, a hearing was held for the purpose of
determining an appropriate placement for Karsai. A report from Liberty
Healthcare documented that Liberty Healthcare had expanded its search for
residences in Santa Barbara County. and the contignous counties of
Ventura and San Luis Obispo. This search yiclded only one potential
property. that belonging to Karsai's mother, and the court ordered the
placement in that residence.

On November 21, 2011, CONREP notified the parties that this

placement failed to come to fruition due to the extensive amount of




publicity, and the harassment of Karsai’s family. Liberty Healthcare
continued the search to obtain a suitable placement location for Karsai.

On December 7, 2011, the court found extraordinary circumstances
existed within the meaning of Welfare & Institutions Code §6608.5(a).
justifying a search for “any” available placements without being
constrained to San Luis Obispo or Santa Barbara Counties.

On February 21, 2012, Liberty Healthcare located two residences:
one in Sacramento County, and one in Placer County, which were suitable
placement for Karsai. However, the Placer Cou;%ly Super‘ior Court did not
approve either location.

Without notice or hearing, on March 27, 2012, the Respondent court
ordered that Karsai be released by April 16, 2012, as a “transient” in Santa
Barbara County. On April 2, 2012, Petitioner filed a Writ ol Mandate and
Stay with the Court of Appeal. On April 4, 2012, the Court ol Appeal
granted a temporary stay of the release of Karsai. After submission of an
opposition brief, the Court of Appeal vacated the stay and summarily
denied Petitioner’s writ.

Petitioner filed a Petition for Review with this Court. The Petition
for Review was granied on May 16, 2012. The case was remanded with
instructions to issue an Order to Show Cause why the relief sought should

not be granted. The Court of Appeal issued an Order to Show Cause on




May 18, 2012. The Courl of Appeal heard oral argument on January 23,
2013. On February 7. 2013, the Court of Appeal denied the petition.
Petitioner did not file a Petition for Rehearing, but rather has filed

the instant Petition for Review.
REASONS FOR GRANTING THE PETITION

1. REVIEW SHOULD BE GRANTED BECAUSE THE COURT OF
APPEAL DID NOT CORRECTLY APPLY THE BURDEN OF PROOF
ASDIRECTED BY THIS COURT

On May 14, 2012, this Court granted the Petitioner’s Petition for
Review and remanded the case with instructions that the Court of Appeal
direct the respondent courl (o show cause why the relief sought in the
petition for writ ol mandate should not be granted.

This Court’s order thereby shified the burden of proof from the
Petitioner to the Respondent. However. throughout the decision, the Court
of Appeal applied the burden to proof to the Petitioner. The Court of
Appeal states, “[1]t is the burden of the petitioner seeking reliel by way of
prerogative wril to plead facts supporting the relief he seeks and to
incorporate documentation [iled in the trial court, lo the extent necessary to
understand the proceedings and justify relief...” (Exh. A at p. 18) The
decision fails to state that the burden of proof was shifted to the Respondent

or Real Party in Interest.




While the Court of Appeal did issue an Order to Show Cause, it did
not shift the burden of proof to Respondent to “show cause why the reliefl
sought in the petition for writ of mandate should not be granted.” Had the
Court of Appeal applied the burden of proof correctly, the petition should
have been granted, because Respondent was unable 1o meet the burden of
proof.

Therefore, failure to follow this Court’s instructions warrants that the
Petition for Review be granted.

II. 'THE PETITION SHOULD BE GRANTED TO SECURE UNIFORMITY

OF DECISION AMONG TRIAL COURTS CONSIDERING THE

CONDITIONAL RELEASE OF SEXUALLY VIOLENT PREDATORS
INTO THE COMMUNITY

This is an issue of statewide importance and review is necessary (o
secure uniformity of decision. (Cal. Rules of Court, rule 8.500(b){1).) The
Court of Appeal erred as a matter of law in concluding that a “transient™
release of an adjudicated sexually violent predator is authorized by Welfare
& Institutions Code § 6600, et. al. and Penal Code § 3003.5. The Court of
Appeal decision to release Karsai as a transient without a fixed permanent
residence is not authorized by the Sexually Violent Predator Act (SVPA) or
case law. Further, the opinion has grave policy implications, in that it
places the community atl higher risk of sexual recidivism by the offender.
The decision also leaves Karsai in a position where he is likely to fail

because he does not have proper support and living conditions.




The Court of Appeal decision states, “{w]e acknowledge that the
SVPA does not expressly authorize the conditional release of an SVP into
an oulpatient program without a fixed residential address. At the same time,
however, there is nothing in the SVPA that expressly requires an SVF to
have a fixed residential address before he or she can be conditionally
released.” (Exh. A at p. 10) The Court of Appeal decision is inconsistent
with the purpose of conditional release—which is to place conditions on
the release which will aid in the offender succeeding in community
placement, and will protect the community at the same tme.

Contrary 1o the Court of Appeal’s view, a fixed residence is required
by statule before conditional release can occur—tie protect both the
community and the offender’s chances of rehabilitation. In fact, the words
“placement.” “address,” or “residence/residential” are cited eight times m
the statute. Welfare & Institutions Code § 6608.5(f). states, “a person
released under this section shall not be placed within a one-quarter mile of
any public or private school...”. Welfare & Institutions Code § 6608.8(¢)
states, “Notwithstanding any provision of this section, including, but not

limited to. subdivision (d), matiers concerning the residential placement,

including any changes or proposed changes in the residence of the person,

shall be considered and determined pursuant to Section 6609.1.” Wellare &
Institutions Code § 6609, states, “within 10 days of a request made by the

chief of police of a city or the sheriff of a county, the State Department of




Mental Health shall provide the following information concerning each
person committed as a sexually violent predator who is receiving outpatient
care i a conditional release program in that city or county: name, address.
date of commitment.” Welfare & Institutions Code § 6609.1(a)(5)(A),

states, “the name. proposed placement address. date of commitment,

county from which committed, proposed date of placement in the
conditional release program.” Welfare & Institutions Code § 6609.1(b),
states, “In addition, a single agency in the communmity of ihe specific
proposed or recommended p]acem:l:nt address may suggest appropriate,
altemative locations for placement within that community.” Welfare &
Institutions Code § 6609.1(c), states, “The agencies' comments and
department's statements shall be considered by the court which shall, based
on those comments and statements, approve. modify, or reject the
department’s recommendation or proposal regarding the community or

specific_address 1o which the person is scheduled to be released or the

conditions that shall apply to the release i’ the court finds that the
department's recommendation or proposal is not appropriate.”

Finally, SVPA requirements can be no more clear than the following
provision of Welfare & Institutions Code 6608.5(dy. “The county of
domicile shall designale a county agency or program that will provide

assistance and consullation in the process of locatling and securing housing




within the county for persons commitled as sexually violent predators who
are aboul to be conditionally released under Section 6608."

The Court of Appeal conciuded that, “[i]ndeed, although various
provisions in the SVPA contemplate that a ‘placement address” will be
proposed, commented on, and approved or rejected, nothing in the SVPA
specifically provides that if a fixed address at which the released person 1s
to reside is not identified and approved by the court, the person cannot be
released at all.” (Exh. A at p. 12) This rationale conflicts with the plain
]ang{Jage of the statute. The entire irecatiment and supervisory components
of the SVPA are contingent upon the SVP being housed in a location that
can be visited and monitored by CONREP and law enforcement.

This decision is at odds with the United States Attorney General’s
position on homelessness and sex offender criminality. Attorney General
Eric Holder siated. “research reveals that gainful employment and stable
housing are key factors that enable people with criminal convictions 10
avoid future arrests and incarceration. | encourage you lo evaluate the
collateral consequences in your state - and to determine whether those thal
impose burdens on individuals convicted of crimes without increasing
public safety should be eliminated. Public safety requires us to carefully
tailor laws and policies to genuine risks while reducing or eliminating those
that impede successful reentry without community benefit.” (Letter to all

state governors and Attorneys General, April 18, 2011). Moreover, the

10




California Sex Offender Management Board (CASOMB) has concluded
that “that the reality reflected by the high and still escalating rate of
homelessness among registered sex offenders in California is the single
greatest obstacle to the effective management of sex offenders in
California.” (Homelessness Among California’s Registered Sex Offenders
[hereinafier cited as “CASOMB Homelessness report’™], September 2011,
Report  of the California Sex Offender Management DBoard,
www.casomb.org/reports.)

Based on the statutory provisions of SVPA and the strong public
policy reasons militating against transient release of an SVP, the Court of
Appeal decision should be carefully reviewed by this Court because of the

grave policy implications of this decision.

[Il. REVIEW SHOULD BE GRANTED BECAUSE THIS 1S A RECURRING
ISSUE OF GREAT IMPORTANCE TO PUBLIC SAFETY

Review should be granied because this issue is going to recur in
many cases involving conditional release of an adjudicated sexually violent
predator.

As of December 2012, there were 7,168 sex offenders on active
parole in the state. Of that number, 1,925 were transient, meaning that 27%
of all sex offenders on parole were homeless. (California Department of

Corrections and Rehabilitation, Division of Adult Parole, report to Jan.

I




2013 meeting of the California Sex Offender Management Board, posted at
www.casomb.org). It is likely that in  many counties, not just Santa
Barbara County, the supply of housing for sex offenders on parole is
madequate.  (See /n re Taylor, review granted, January 13, 2013,
S206143).!

Addrtionally, the state’s residency restriction, Penal Code § 3003.5(b)
(enacled by ballot initiative in 2006 as Proposition 83, Jessica’s Law)
restricts the availability of appropriate housing for all parolee sex offenders,
and the constitutionality of that statute, as applied, is pending. in this Court
in /nn re Taylor, review granted, January 13, 2013, S206143.

The importance of housing as a prerequisite lo obtaining
employment, access to mental health and other public services, and aiding
in the avoidance of substance abuse, cannot be overstated. (CASOMB
Homelessness Repori, supra at pp. 14, et seq.) Conversely, the rise in
homelessness among registered sex offenders is closely associated with an
increased risk to community safety. (/d.)

In fact, “[h]ousing is the linchpin that holds the reintegration process

together.”™ (/d., citing Petersilia, When Prisoners Come Home, 2003.) It is

"' The issue in Taylor was stated by this Court as follows: “Does the
residency restriction of Penal Code section 3003.5, subdivision (b), when
enforced as a mandatory parole condition apainst registered sex offenders paroled
io San Diego County, constitute an unreasonable statutory parole condition that
infringes on their constitutional rights? (See /n re E.J. (2010) 47 Cal.4th 1258,
1282, n. 10 {104 Cal. Rptr. 3d 165, 223 P.3d 31].)"




universally acknowledged that adjudicated sexually violent predators are
exceedingly high risk sex offenders. In California, risk of re-offense is
measured by use of the Static-99R, a static risk assessment instrument, and
by use of both dynamic and violence risk lools during parole or probation.
(See Pen. Code. §§ 290.03-290.09.) Although sexual recidivism rales are
ofien over-staled. the truth is that most sexual reoffending which does occur
is committed by those offenders who are found, based on evidence-based
risk assessment tools, to be at high risk of sexual re-offense. An
adjudicated sexually vi'o]em pfedalor is ipso facto a high risk sex olfender
and is far more likely to commit a new sexual offense than a low, or low-
moderate, risk offender.

Policy concerns support the clear legislative mandate thal
adjudicated sexually violent predators must have stable housing as a
condition of being conditionally released back into the community. The
California Legislature should be presumed (o have understood these well-
known criminological facts when it required such offenders to be released

to a residence address. and not as a transient living in a tent or under an

underpass.

? The highest base rates (of sexual recidivism) were found to be in samples
involving preselected high risk offenders, whereas the lowest sexual recidivism
rates were observed in routine samples of sex offenders (not selected for the
sample due to level of risk). (Helmus, Hanson, et al., 4bsolute Recidivism Rates
Predicted by Static-99R and Static-2002R Sex Offender Risk Assessment Tools
Vary Across Samples, 39 Criminal Justice and Behavior 1148, 1164 (May 2012).)
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IV. REVIEW SHOULD BE GRANTED BECAUSE THE COURT OF
APPEAL DECISION IS INCONSISTENT WITH THE CLEAR INTENT
OF THE STATUTE

The Courl of Appeal’s order supporting the lower court’s
determination, conflicts with the plain statutory provisions of the SVPA.
Even the lower court acknowledged the danger of such an order as lollows:

Placement as a transient does little to serve the
interests of public safety. Were there to be a
suitable placement for Mr. Karsai within the
community, both citizens and law enforcement
would know of his location. Law enforcement
would be able 1o more easily monilor Mr.
Karsai’s movements within the commumnity.
Citizens would know where Mr. Karsai was
placed, and choose whether to avoid the area 1f
that was their preference... As a resull, 1l is

likely that his potential for program failure is
greatly increased. (Exh. B at p. 5)

The Court of Appeal decision disregarded the tenets of statutory
construction and created a “transient release” provision that does not exist
in the statutory scheme [or conditional release of adjudicated sexually
violent predators. “The fundamental purpose of statutory construction is (o
ascertain the intent of the lawmakers so as to effectuate the purpose of the
law. . . . [W]e do not construe statutes in isolation, bul rather read every
statute “with reference (o the entire scheme of law of which it 1s part so that
the whole may be harmonized and retain effectiveness.” [Cilation.]”

(People v. Pieters (1991) 52 Cal.3d 894, 898-899.) Most importantly, for
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the purposes of this case, “courts are ‘exceedingly reluctant to attach an
interpretation o a particular statute which renders other existing provisions
unnecessary.” {Citation.]” (People v. Ofsenn (1984} 36 Cal.3d 638, 647.)

The plain language of the statute leaves no room for the
interpretation that release as a transient sex offender was contemplated.
Welfare & Institutions Code section 6608.5(a), authorizes the court to place
an SVP in a residence outside of the county of domicile based on
“extraordinary circumsiances.” If transient release were authorized under
the statute, there would be little need to consider release into other counties.

In other words, the Court ol Appeal decision allows a lower court to
create its own statutory provision as long as there is no specific language to
the contrary in the statute. Clearly, this type of judicial legisiation bypasses
the separation of powers provision of the Constitution. The Court of Appeal
atlempts to suggest that the “extraordinary circumstances™ provision of
Welfare & Institutions Code § 6608.5 (¢) is not triggered by a failure to
locate a residence, but may be triggered by other circumstances. In this
vein, the Court of Appeals held. “|i]t could be thal circumstances in a
particular county of domicile might prevent the SVP from receiving
adequate oulpatient (reatment or supervision, such that it would be
necessary lo place the SVP in another county where adequate treatmeni
and/or supervision would be available. Such circumstances, however, do

not necessarily have lo have anything to do with whether a specific




residence has been secured for the SVP before his or her release.” (Exh. A
at p. 13).

The Court of Appeal concluded, “[i]ndeed, there is nothing on the
face of the SVPA that would prevent a court from finding that despite the
lack of a specific residence, the department can nonetheless effect
conditional release into the county of domicile without any inordinate
limitation.” (Exh. A at p. 13). This statement is unsupported by the plain
language of the statute, and hobbles the very purpose of the SVPA. which
is to protect the community from sex-ual recidivism .by high risk sex
offenders. In other words, the Court of Appeal apparently believed that
despile not having a residence, CONREP could still provide appropriate
other services and protect the community. Aside from the lack of any
practical considerations, such as how Karsai will be able to charge his GPS
bracelet al night, this concept provides no measure of security for the
residents of the community.

The citizens of the community have a right to know where an SVP
resides, in order to protect themselves and their children. However, a
registered sex offender who is a transient will not have an address which
can be disclosed to the public. Further, they cannot be readily located in an
investigation into a new sex crime in the area that fits the description of
their prior offenses—because their whereabouts will be unknown even to

the registering law enforcement agency. Yet the main purpose of sex

16




offender registration, as this Court has observed, is to locate certain

registered sex offenders, when new offenses are committed by an

unidentified perpetrator:

The purpose of section 290 1s lo assure that
persons convicled of the crimes enumerated
therein shall be readily available for police
surveillance at all times because the Legislature
deemed them likely to commit similar offenses
in the future. [Citations.] Plammly, the
Legislature perceives that sex offenders pose a
‘continuing threat to society’ [citation] and
require constant vigilance. [Citation.] (Wright
v. Syperior Cowrt (1997} 15 Cal.dth 521, 527
(Wrighty. see People v. Barker (2004) 34
Cal.4th 345, 357.)

Unfortunately. the answer to the whereabouts of a conditionally
released SVP, under the Court of Appeal’s decision, will be “anywhere,” or

33 bkl 3
perhaps “unknown™ is more accurale.

1t is notable that another Court of Appeal disagreed with the statutory
interpretation of the Third District in this case, albeil in a different procedural
context. In People v. Superior Court (George) (2008) 164 Cal.App.4th 183, the
court held that an SV cannot be released under such condiions as in this case.
The People acknowledge thal the procedural posture in the case at bar is different
than in George. However, the general premise that an SVP could not be released
as “transient” despite the inability to locate a residence in his county of domicile
supports Petitioner’s position. The court said in George, “|W]e do not believe
that the remedy is to abrogale the protective scheme of the SVPA by discharging
him unconditionally if the evidence proves that withowt supervision he will
remain a danger to the public.” (George, supra, 164 Cal.App.4th at p. 198.) The
Third District Court of Appeal’s suggestion that the holding 1 George 15 limited
to its facis is incorrect. The rationale and logic behind George applies to the
present case.

17




V. REVIEW SHOULD BE GRANTED BECAUSE THERE IS A WAY TO
COMPLY WITH THE CLEAR LANGUAGE AND INTENT OF THE
SVPA, BY PROVIDING FOR A RESIDENCE IN A DIFFERENT
COUNTY

There is no reason to conclude that a residence is unavailable 1o
Karsai. Liberty Healthcare has not declared in that there is no placement
available. To the contrary, Liberty Healthcare quite swiftly locaied (two
residences, one in Sacramento Counly, and one in Placer County, that were
suilable placement for Karsai, and which they found to be appropriate,
approximately 60 days afler starting the state-wide search. The trial court
allowed only 35 days, an unreasonably short period of time (o find a
suitable placement for such a high risk offender. Liberty Healthcare was
still in the process of locating placement, before the trial court determined
that Karsai should be released into the community as a transient.

Thus, Petitioner submits that il was unreasonable o end the search
for placement on March 29, 2012, considering that two appropriaie
residence locations were identified approximately a month before the Placer
County trial court’s decision. The point is that Liberty Healthcare has not
exhausted all of 1ts resources. and reasonable efforts can still be made to
locate a residence that is in compliance with state and local laws. The
premature decision to release an SVP as a transient does not serve justice 1o
any ol the parties involved in this matter. The fact remains that a suitable

residence was not found to be available in Santa Barbara County.
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Therefore. more counties and more locations should have been considered
by Liberty Healthcare, and the trial court—for the sake of both the
community, and Karsai.

In the future, it is likely that there will be no incentive for the state to
spend money attempting to locate housing any longer, if transient release of
adjudicated sexually violent predators is authorized for purposes of

conditional release.

CONCLUSION

The conditional release of Karsai into Santa Barbara County as a
transient sex olfender, without housing as statutorily mandated, was an
abuse of discretion.’ The release is not authorized under (he Welfare &
Institwtions Code and it endangers the public. The petition for review
should be granted, and a stay should issue precluding placement of Karsai
in the community without the appropriate housing that is required by both
the SVPA and overriding policy considerations which underlie that very

Act. Pelitioner requests that Karsali not be released until a suitable

¥ The Third District Court of Appeal incorrectly stated that Petitioner did
not argue that the decision to place Karsai in the community as a transient was an
abuse of discretion. However, Petitioner’s traverse clearly raised the issue of
abuse of discretion. (Exh. C, Traverse, atp. 11.)




placement location that conforms to the Welfare and Institutions Code is
determined.
For the foregoing reasons, Petitioner respectfully requests that this

Petition for Review be granted.
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No appearance for Real Party in Interest.

R. Scoit Owens, District Aomey, Jeffrey R. Wood and Andrew Todd Kuhnen,
Deputies District Attorney, Amici Curiae on behalf of Respondent and Real Party in
Interest.

The Sexually Violent Predator Act (SVPA) (Welf. & Inst. Code, § 6600 et seq.)!
provides that, under certain circumstances, a person who has been commitled as a
sexually violen predator (SVP) can be condiiianally released into the community under a
program of oulpatient supervision and treatmeni. {See § 6608-6609.3.) In October 2010,
the Placer Superior Court determined that the real party in inlerest in this proceeding,
Tibor Karsai, who has been committed as an SVP since 1998, should be conditionally
released. A year and one-half later, afier an exhaustive hul ultimately unsuccessful
search for an acceptable residence for Karsai, the superior court ordered that Karsai was
to be conditionally released inio Santa Barbara County without a fixed residence. i.e., as a
iransient.

In this mandamus proceeding, the District Attorney for Santa Barbara County
(Santa Barbara) seeks a writ of mandate to prevenl Karsai's release without a fixed
residence, contending “there is no provision [of law] whatsoever that allows an SVP to be
released as a transient.” Santa Barbara alsa conlends the superior court erred in
determining that Santa Barbara County was Karsai’s county of domicile immediately

before the incarceration that preceded his commitment as an SVP, and Santa Barbara

! The SVPA was amended effective June 27,2012 -- alter the commencement of
this proceeding -- to reflect the change of the State Department of Mental Health (o the
State Department of State Hospilals and the change of the director of mental health to the
director of state hospitals. (Stats. 2012, ch. 24, chs. 63, 66.) Because this change is not
substantive, we will cite the current versions of the siatutes in this opinion. Also, we will
refer to the Stale Department of State Hospitals as the department, and all further seclion
references are to the Welfare and Institutions Code unless otherwise noted.

'
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argues that the superior court failed to comply with statulary notice requirements before
ordering Karsa’s release.

In the published portion of our opinion, we conclude there is nothing in the SVPA
thal precludes a court from ordering the condittonal release of a person commilleﬂ as an
SVP even though no fixed residence has been located for the person before his release.
We do not decide whether 11 was an abuse of discretion Lo release Karsai under the facis
of this case because that question is not before us. Instead, we decide only what we are
calied upon to decide by Santa Barbara’s writ petition, namely, that conditional relcase as
a transienl 15 not prohibited by the SVPA.

Given this conclusion, it bears noting that the provisions of the SVPA, and the
conditional release program under the SVPA_ have been carefully designed lo protec! the
public regardless of whether a person on conditional release has a fixed residence al the
time of release. Under the provisions ol the SVPA, a person commitied as an SVP can be
conditionally released only upon a determination by a court of Iaw that the person will
pose no danger to others 1/ under outpatient supervision and treatment in the community.
That means that in every case in which conditional release is permitted, it has been
determined that the person released into the communily will not be a sexualily violent
predator when provided with proper supervision and treatment. Mereover, whether the
person released into the community has-a fixed residence, the conditional release
program involves “an intensive regimen of treatment and supervision™ that includes “at
least weekly individual contact, weekly group ireatment, [and} weekly drug screening”
and that con include “surveillance, polygraph examinations, anti-androgen therapy,

Global Positioning Syslem [tracking], increased supervision through random visits and

[F3]
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Penal Code [section] 290 . . . community notification.” 2 Thus, even a transient
participating in the conditional refease propram will be under near constant supervision.

It also bears noting that at any given time the number of persons conditionally
released into the community following a commitment as a sexuvally violent predator is
actually quite small. As of July 2011, only 717 persons had been commitied as sexually
violent predators since the advent of the commitment program 3n 1996. (Assem. Com. on
Approprialions, Analysis of Sen. Bill No. 760 (2011-2012 Reg. Sess.) as amended
Aug. 6,2012.) Ofthis number, only eighs were in the conditional release program as of
May 2011. (Cal. Staie Auditor, Sex Offender Commitment Program (July 2011) p. 9))

In the unpubliéhed,poﬂicn of our opimion, we reject Santa Barbara’s challenge 1o
the superior court’s determination of Karsai’s county of demicile, as well as Santa
Barbara’s notice argument. Accordingly, we will deny Santa Barbara’s writ petition and
dissolve the stay of the order releasing Karsai as a lransient into an outpatient program in
Santa Barbara County.

FACTUAL AND PROCEDURAL BACKGROUND

Karsal was committed as an SV in 1998. In October 2010, the superior court
found (pursuant to subdivision (d) of section 6608) that Karsai would not be a danger io
the health and safety of others in that it was not likely that he would engage in sexually
violent criminal behavior due to his diagnosed mental disorder if nnder supervision and
treatment in the community. Based on this [inding, the court ordered Karsai placed with
an appropriate forensic condilional release program. (§ 6608, subd. {d).)

Between December 2010 and July 2011, the court reviewed the status of Karsai’s

proposed placement in the community [ive times. At some point duning thal period, prior

2 The foregoing information can be {ound on the department’s official Web site in
its description of the “Conditional Release Program (CONREP)™ that serves sexually
violent predators. (See hrip://www.dsh.ca.gov/Forensics/FAQs asp.)
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to the middle of May 2011, the court apparently determined that Santa Barbara County
was arsal’s county of domicile.? On May 17, 2011, the department gave official notice
that it was recommending to the courl that Karsai be placed at an address in Santa
Barbara County (his mother’s home). Santa Barbara opposed the proposed placement
and moved for reconsideration of the determination of domicile in Santa Barbara County.
arguing that the county of domicile was instead San Luis Obispo County. The San Luis
Obispo District Attorney appeared and argued that the court’s initial determination of

domucile in Santa Barbara County was correct.

On July 22, 2011, the couri considered the domicile issue again and delermined

that Santa Barbara County was the proper domicile for purposes of conditionally
releasing Karsai. .

In September 2011, the court reviewed Lhe status of Karsar’s proposed placement
once again, ordering that the court be given an update on placement efforls made by
Liberty Healthcare (manager of the California Conditional Release Program) and
requesting, that the parties provide the court with briefing on the 1ssues thal could
constram a placement in Karsai’s mother’s home in Santa Maria. Thereafter, on Oclober
25, 2011, the matier came on for hearing. Liberty reported that is staff had traveled
6.793 miles 1p a year of searching for a residence for Karsal and had viewed 1.261
properties in Santa Barbara, Ventura, and San Luis Obispo Counties. The only potential
residence Liberty had found was Karsai’s mother’s home in Santa Marja. At the end of

that hearing, the court ordered Liberty to place Karsai al that location pending further

3 The record is sparse on this part of the proceedings, bul Karsai included as an
exhibit to his opposition to the petition and his return to the order to show cause a motion
signed by the Santa Barbara District Attorney’s Office on June 9, 2011, for a hearing on
June 16 seeking “reconsideration™ of the superior court’s finding of domicile in Santa
Barbara County. Karsai also included a notice from the department dated May 17, 2011,
that showed the county of domicile as Sania Barbara. Thus, the imtial deiermination of
domicile must have occurred before mid-May.
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order of the court and sel a hearing for December 1o hear further commenl before 1ssuing
a final order.

In an order shortly following the October 2011 hearing, the court determined that
Karsai’s mother’s home was not disqualified as a potential residence for Karsai despite
its proximity 1o a park and an elementary school. In November 2011, however, Liberty
informed the court that Karsai’s family had withdrawn his mother’s home as a
placement/residence site because the family had been besel by the local media. Liberty
asked the court if il should continue the housing search elsewhere. Following the hearing
in December, the court Tound that extraordinary circumslances existed within the
meaning of section 6608.5, subdivision (a), justifying a search for “ ‘any’ ” available
placement “withoul being constrained to San Luis Obispo or Santa Barbara County.”

In February 2012, Liberty reported that it had now reviewed more than 1,830 sites
and had identified two possible locations: an apartmen in Sacramenlo and a smail home
in Auburn. Al a hearing that same month, the People (presumably represented by the
Placer County District Attorney’s Office) and Karsai both objected to placement at either
of those locations. The People objected because of the proximity to one of Karsai’s
victims, and both sides abjected “on ihe basis thal the placements would provide no
Supporl structure for Mr. Karsai.” Agreeing that it would be “fruitless” to pursue those
placements, the court ordered Liberly to check into the oplion of placing Karsai in a
travel trailer on a pad nex! 1o the San Luis Obispo Sherif’s Department. A review date
was set for March 19, 2012.

A week belore the review hearing, Liberty informed the courl there were
objections to placement in the trailer and that the pad was “not Jessica Law compliant.”
At the March hearing, the court concluded that “[t]he statulory scheme for placement of
persons to be placed on conditional release from [the] SVP program is simply not
working.” Noting that “the SVP statuiory scheme contemnplates that the {department] or

its designee makes the decision regarding proposed placement options,” the court
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determined thal it did not have the authority to “compel the housing of Mr. Karsai at

some public institution,” “order that the [d]epartment . . . purchase property that meets

the needs of Mr. Karsai for a residence,” or “order the State of California (o make
available suitable housing within vacant or closed state facilities.” Because 11 appeared 1o
the court that “there is no spitable placement available either in Mr. Karsai’s county of
domicile, or elsewhere,” the court ordered that Karsai be “released in Santa Barbara
County as a transient.” The court also ordered Liberty to “design a program to assist Mr.
Karsai to obiain shelter, provide program support, and to return for a placement review”
in April. The court ordered Karsai released by April 16 and ordered thai local authorities
were to be notified of the intended placement.

A week later, on March 27, the department nioli.ﬁed authonbies in Santa Barbara
County of the intended placement of Karsai in the county as a transient. On March 29,
2012, for some unexplained reason, the superior courl issued ils order releasing Karsai as
a transient a second time.

On April 2, 2012, Sania Barbara commenced this proceeding by {iling a petition
for a writ of mandate in this court, seeking a writ directing the superior court to vacate its
order releasing Karsai into Sanla Barbara Cﬁunt‘y as a transient. Santa Barbara argued
that the superior court had erred in finding Santa Barbara Counly was Karsai’s county of
domicile, that there is no stalutery authority for a transient release of an SVP, and that the
courl fajled 10 give proper notice of its intent to release Karsa as a transient in the
county.

On April 4, 2012, this court stayed the March 29 order releasing Karsai pending
the filing of an opposition and further order of the court. On April 18, following Karsat’s
filing of his opposition, this court denied Santa Barbara’s petition and lified the stay. On
April 20, Santa Barbara filed a petilion for review in the Supreme Court. On April 23,
the Supreme Court stayed both the March 19 order and the March 29 order lo permil

consideration of the petition for review, On May 16, the Supreme Court granted the
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petition and transferred the matter back to this court with directions to vacate the order
denying mandate and to issue an order directing the superior court to show cause why the
relief sought in the petition for writ of mandate should not be granied. On May 18,2012,
we complied with ihe Supreme Court’s arder and continued the Supreme Courl’s stay in
effect pending further order. Karsai subsequently filed a return to the order to show
cause, and Santa Barbara filed a traverse.
DISCUSSION
1
The SVPA

The §VPA “allows for the involuntary commitment of certain convicted sex
offenders, whose diagnosed mental disorders make them likely to reoflend if released at
the end of their prison terms.” (Cooley v. Superior Court (2002) 29 Cal.4th 228, 235))
By definition, an SVP is *a person who has been convicted of a sexunally violent offense
against one or more victims and who has a diagnosed mental disorder that makes the
person a danger to the health and safety of others in that it is likely that he or she will
en-gage in sexually violent criminal behaviar.,” (§ 6600, subd. {a)(1).) The SVPA *is
designed Lo accomplish the dual goals of protecting the public, by confining [violent]
sexual offenders Jikely to reoffend, and providing treatment Lo those offenders.” (People
v. Superior Court (George) (2008) 164 Cal.App.4th 183, 193.) “Those commited
pursvanl {o the SVPA are to be treated *not as criminals, but as sick persons.” (§ 6250.)
They are to receive treatment for their disorders and must be released when they no
longer constitute a threat to society.” (/bid.)

“A person may be commitied as an SVP only if he or she is “substantially
dangerous without appropriate “treatment and cuslody.” ™ (People v. Superior Court
(George), supra, 164 Cal. App.4th at p. 194, talics omitted.) “The SVPA requires thai
the first year of treatment oceur within a confined [acility (§ 6608, subd. (c)) but

treatment thereafier may be in an outpatient program if conditions can be imposed that

000008




adequately protect the community. (§ 6605, subds. (a), (b)))” (George, at p. 193} 1T the
court determines that an SVP “would not be a danger to athers due ic his or her
diagnosed mental disorder while under supervision and (reatment in the community, the
court shall order the committed person placed with an appropriate forensic conditional
release program operated by the state for one year. A substantial portion of the state-
operated forensic conditional release program shall include outpatiemt supervision and
treatment.” (§ 6608, subd. (d).)

Once the court has determined that an SVP sheuld be placed in a conditional
release program, the communily program director must “make the necessary placement
arrangements, and within 30 days after receiving notice of the court’s finding, the person
shall be placed in the community in accordance with the treatment and supervision plan
unless good cause for not doing so is presented to Lhe court.” (§ 6603, subd. (}.)

An SVP conditionally released for outpatient supervision and treatment “shall be
placed in the county of domicile of the person priar (o the person’s incarceration, unless
the court finds that extraordinary circumstances require placement outside 1he county of
domicile.” (§ 6608.5, subd. (a).) The county of domicile is “ihe county where the person
has his or her true, fixed, and permanent home and principal residence and (o which he or
she has manifested the intention of returning whenever he or she is absenl. For the
purposes of determining the county of domicile, the court may consider information
found on a California driver’s license, California identification card, recenl rent or utilily
receipl, printed personalized checks or other recent banking documnents shawing (hat
person’s name and address, or information contained in an arrest record, probalion
officer’s report, trial transcript, or other court document. 1T no information can be
identified or verified, the county of domicile of the individual shall be considered io be
the county in which the person was arrested for the crime for which he or she was las
incarcerated in the state prison or from which he or she was last returned from parole.”

(/d.. subd. (b)(1).) “*[E]xtraordinary circumstances’ means circumstances that would
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mnordinalely limit the departmenl’s ability 1o effect conditional release of the person in
the county of domicile in accordance with Section 6608 or any other provision of this
article, and the procedures described in Sections 1605 to 1610, inchisive, of the Penal
Code.” {§ 6608.5, subd. {c).)

With the foregoing provisions in mind, we turn ta the arguments made in this
proceeding.

1l
Conditional Release Of An SVP As A Transient

In secking to overturn the superior court’s decision here, Santa Barbara contends
“there is no provision whatsoever that allows an SVP 1o be released as a transient.” We
acknowledge that the SVPA dées nol expressly antharize the conditional release of an
SVP into an oufpatient program without a fixed residential address. Al the same time,
however, there is nothing in the SVPA that expressly requires an SVP to have a fixed
residential address before he or she can be condrtionally released.

In some places, the SVPA speaks generally in terms of placing a conditionally
released SVP “under supervision and treatment in the community™ (§ 6608, subd. (a))
and placing the conditionally released SVP “in the county of . . . domicile . . . prior to the
person’s incarceration” (except in extraordinary circumstances) (§ 6608.5, subd. (a)). In
other places, the SVPA contemplates that the conditional release process will involve a
specific residential address. For example, once the county of domicile has been
determined, that county is supposed io “designate a counly agency or program Lhat will
provide assistance and consultation in the process of locating and securing housing within
the county for persons committed as sexually violent predators who are about to be
conditionally released under Section 6608.” {§ 6608.5, subd. (d).) The SVPA also
provides thal certain conditionally released SVPs “shall nol he placed within one-quarter
mile of any public or private school providing instruction in kindergarten or any of grades

110 12, inclusive.” (/d., subd. ().) Additionally, a notice the department is required to
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five al certain times in the process must include the “proposed placement address.”

(§ 6609.1, subd. (a)(5)(A).) Agencies recerving such a notice can comment on the
“placement” or “location” of release (among other things), and “a single agency in the
community of the specific proposed or recommended placement address may suggesi
appropriate, alternative lacations for placement within that community.” (/d, subd. (b).)
Based on any agency comments and the deparlment’s response to those comments, the
court may “approve, modify, or reject the deparlment’s recommendation or proposal
regarding the community or specific address to which the person is scheduled 1o be
released.” {/d., subd. (c).)

Karsai argues that this latler statute, “by use of the conjunctive ‘ar’ between
‘community’ and ‘specific address’ thus'c]earl}* cantemplates 'Lhai an SVP may be
released with a ‘specific address’, i.e., as a non-transient, or may be released into the
‘community’, Le., with no specific address in the community.” We disagree thal this
conclusion can be drawn [rom this particular statule. 'When notice is given under
section 6609.1 ol a “proposed piacement address™ for an SVP who is to be conditionally
released, that proposed placement necessarily involves both the specific address and the
community in which that address is located. Subdivision {¢) of section 6609.1 then
allows the court to “approve, modify. or reject the department’s recommendation or
proposal regarding the community or specific address to which the person 1s scheduled to
be reieased.” In other words, the court can approve, modify, or reject the recommended
or proposed community, or the court can approve, modify, or reject the recommended or
proposed specific address within that community. For example, the court could approve
placement in a particular city, but reject the specific address proposed in that city. Or the
court could reject placement in that city altogether, thus obviating any need to consider
the specific address proposed. The point is that, contrary to Karsai’s assertion,
subdrvision (¢) of section 6609.1 does not “clearly” contemplate release into a

community as a transient without a fixed residential address. At the same time, however,

11
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the starute does not expressly foreclose such a release. Indeed, although various
provisions in the SVPA contemplate that a “placement address™ will be proposed,
commented on, and approved or rejected, nothing in the SVPA specifically provides that
if a fixed address at which the released person is to reside is not identified and approved
by the count, the person cannot be released at all.

Santa Barbara argues that because an agency in the county of domicile is supposed
to “provide assistance and consultation in the process of locating and securing housing™
for a person about to be conditionally released (§ 6608.5, subd. (d)), “there is no
ambiguity in the statute” and “[(]he plain language of the statute requires release only
wlhien housing is ‘secured.” * Not so. Certainly the statule conlemplates a process of
Jocating and sccuring housing, but neither this provision nor any other expressly requires
that an SVP who has been found to qualify for conditional release must nonetheless
remain in custody until specific housing is actually secured.

Santa Barbara contends “a clear indication that transient release is not authorized
under the slatute is provided in [section] 6608.5{, subdivision] {a),” when read in
conjunction with subdivision (d) of that statute. Under subdivision {a), a conditionally
released SVP must be placed in the county of domicile unless the court finds that
extraordinary circumstances require placement in another county. Under subdivision (d)
(as just discussed), an agency in the county of domicile is supposed to provide assistance
and consultation in the process of Jocating and secuning housing. In Sania Barbara's
view, the mability 1o secure that housing must be one of the extraordinary circumstances
that can require placement in another county. Under this view, however, “[i][ transient
release were authorized under the statute, there would be no need to consider release into
other counties.”

We find this argument without merit because of Santa Barbara’s unwarranted
presurnption that the inabilily 1o secure specific housing in the county of domicile is

necessarily an extraordinary circumstance that requires placement in another county

12
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under section 6608.5. As we have seen, under the SVPA * ‘extraordinary circumstances’
means circumsiances that would inordinately limit the department’s ability Lo eflect
conditional release of the person in the county of domicile ... (§ 6608.5, subd. (c).) In
other words, an SVP can be placed in a county other than the county of domicile only 1f
the superior court finds thal the department’s abilily to conditionally release the SVFP in
the county of domicile is unreasonably limited by circumstances. What those
circumstances might be, the statute does nof say. It could be that circumstances in a
particular county of domicile might prevent the SVP [rom receiving, adequate outlpatient
treatment or supervision, such that it would be necessary to place the SVP in another
county where adequate Lreat}ncnt and/or supervision wou-]d be available. Such |
circumnstances, however, do not necessarily have Lo have anything to do with whether a
specific residence has been secured for the SVP before his or her release. Indeed, there is
nothing on the face of the SVPA thal would prevent a court from finding that despite the
lack of a specific residence, the department can nonetheless effect conditional release into
the county of domicile without any inordinate limitation. What conslitules an inordinale
Jimitation on the department’s ability 1o conditionally release the SVP (and thus
exiraordinary circumstances within the meaning of the SVPA) is for the coort to decide,
and if the courl finds no such limitation, then release into the connty of domicile 13
mandatory, even if no specific residence has been secured.

Of course, this does nol mean that a court in a particular case could not find that
the lack of a specific residence in the county of domicile qualified as exiraordinary
circumstances within the meaning of section 6608.5, thus requiring placement in apother
county. M just means that the lack of a specific residence in the county of domicile is not,
as a matier of lmw, an extraordinary circumslance within the meaning of the statute.
Thus, whether lack of specilic residence requires placement in a county other than the

county of domicile is samething for the court (o decide; il is no. diciated by the SVPA.
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Santa Barbara contends the caurt in People v. Superior Court (George), supra, at
page 183 “held that an SVP cannot be released” as a transient. According to Santa
Barbara, in George “the cour not only refused to release the SVP because no permanent
residence was located, but also allowed the prosecutor ta file a new petition” that “would
have allowed the prosecution 1o present new evidence which could have resulted in the
previous|ly] authorized conditional release beling] rescinded for an additiona] period of
1ime.”

Santa Barbara’s interpretation of the decision in George is wrong. In George, the
department “was unable over the course of a year to place George within San Francisco,
the county of his domicile. When the department was about to ;f,eck courl permission to
place George in a conditional release program outside of San Francisco, his two-year
commitment under the former provisions of the [SVPA] was about to expire[, which
would have resulted in his unconditional release]. The district attorney filed a new
petition to recommit George lindefinitely under the revised provisions of the SVPA].“]

In preparing to commence jury tria] the issue arose whether, to establish Georpe’s

4 “On September 20, 2006, the Govemor signed the Sex Offender Punishment,
Control, and Containment Act of 2006, Senate Bill No. 1128 (2005-2006 Reg. Sess.)
(Senate Bill 1128). (Siats. 2006, ch. 337.) Senate Bill 1128 was urgency legislation that
went into effect immediately. (Stals. 2006, ch. 37, § 62.) Among other things, it
amended provisions of the SVPA (o provide the initial commilment sel forth in Welfare
and Institutions Code section 6604 was for an indeterminate term. {Stals. 2006, ch. 337,
§ 35.Y° (Bowrquez v. Superior Court (2007) 156 Cal App.dth 1275, 1280.)

“Al the November 7, 2006 General Election, the voters approved Proposition 83.
an initiative measure. (See Deering’s Ann. Welf. & Inst. Code (2007 supp.) appen. foll.
§ 6604, p. 43.) Proposition 83 was known as “The Sexual Predator Punishment and
Control Act: Jessica’s Law. (Voter Information Guide, Gen. Elec. (Nav. 7, 2006) text
of Prop. 83, p. 127.) Among other things, Proposition 83 ‘requires that SVPs be
cammitted by the courl to a state mental hospital for an undetermined period of time
rather than the renewable two-year commitment provided for under existing law.* (Voter
Information Guide, Gen. Elec. (Nov. 7, 2006) analysis of Prop. 83 by Legis. Analyst,

p. 44y (Bourquez v. Superior Court, supra, 156 Cal. App.4th at p. 1281))
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continuing status as an SVP, it [wals necessary 1o prove that public safety require[d] his
continued cusiody in a locked facility or whether it {wa]s suflicient to prove thal public
safety require{d] at least commitment to a supervised community placement. The trial
court adopted the former view and, since the district attorney acknowledged that the
evidence would nat show that George require[d] continued confinement in a Jocked
facility, dismissed the petition.” (People v. Superior Court (George), supra, 164
Cal.App.4th at p. 188.)

T aced with the prespect of George's unconditional release, despite evidence that
he remained a danger to others il he were not in a supervised oulpatient treatment
program, the People scught review of the trial court’s decision via wril petition. {(People
v. Superior Court (George), supra, 164 Cal.App.dth at pp. 183, 191-192.) The appellate
court decided “that in order Lo recommit George as an SVP, it [wa]s sufficient to prove
that public safety require[d] either his confinement in a secure facility or supervised
community placement.” (/d. at p. 188.) Accerdingly, the appellate court “reverse[d} the
dismissal of the petition and remand|ed] for irial on the issue so defined.” (Jbid.)

From just the foregoing passages, it is apparent that Santa Barbara’s interpretation
of George is wrong. At issue in George was a petition to recommil an SVP and the
proper standard to be applied in adjudicaling such a petition, under circumstances where
the only choice was between unconditional release or conditional release nto an
outpatient program (given the People’s concession that the evidence would not show that
George required continued confinement in a locked facility}. The appellate court’s
holding was that in determining whether George was still an SVP, the question to be
answered was whether he would “constilute a danger lo the public if not kept in custody
in a secure facility or in a state-operated forensic conditional release program.” (People
v. Superior Court (George), supra, 164 Cal.App.4th at p. 198.) This has nothing to do
with the question here, which is whether an SVP who already has been determined to

qualify for conditional release -- and thus has already been determined to pose no “danger
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to others due to his or her diagnosed mental disorder while under supervision and
treatment in the community” (§ 6608, subd. (d)) -- can be released without a fixed
residence or, instead, musl remain confined until a residence is sccured. Thus, George is
entirely inapposite here.

Having exhausted Santa Barbara's arguments regarding the proper inlerpretation
of the SVPA, and having reviewed the law carefully ourselves, we are left with the
concluston that nothing in the law forbids conditional release of an SVP as a transiert.
Moreover, to imply such a limilation into the Jaw would raise serious constitutional
issues. “Because civil commitmenl involves a significant deprivation of liberty, a
defendant in an SVP proceeding is entitled to due process protections.” (Pegple v. Otto
(2001) 26 Cal.4th 200, 209.) Once a court has detemlinéd that a particular SVP would
not be a danger 1o the health and safety of others in that it is not likely that he or she
would engage in sexvally violent criminal behavior due to his or her diagnosed menta}
disorder if under supervision and treatment in the communtty, that person ungueslionably
has a significant liberty interest in being released. To authorize an unspecified delay in
that release by implying in the SVPA a requirement that the person must have a specific
residence before release, when under the stalutory scheme the securing of a specific
residence is ot a prerequisite 10 a finding that the person would pose no danger 1o others
il under oulpatient supervision and treatment, would run the risk that a person who is no
Jonger dangerous will nonetheless have to remain in custody in a secure facility
indelinitely simply because of some exlraneous factor, such as public oulrage, that

interferes with finding and securing a fixed residence for that person.® To avoid such a

3 In this case, 16 months elapsed from October 2010, when the superior court found
Karsai would not be a danger to others if under supervision and treatment in the
community, uniil March 2012, when the court finally ordered his release as a transient.
During that time, Liberty reviewed more than 1,830 properties as potential residences for
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potential due process problem, we believe the more prudent course -- as well as that most
consistent with the established canons ol statutory interpretation® -- is (o not imply in the
SVPA something (he Legislature did not expressly include in it: the limitation that an
SVP cannot be conditionally released in the community without a specific residence.”
Thus, we conclude the transient release the superior courl ordered here was not legally
impermissible, as Santa Barbara contends. Whether the order was within the superior
court’s discretion under the lacts presented here is not before us.® We simply conclude it
was not fegal error for the court 1o make the order it did.
HI
Determination Of The County Of Domicile
In addition to its challenge to the concept of a transient release, Santa Barbara
argues that the superior court here erred in determining that Sania Barbara County was

Karsai’s county of domicile. According to Santa Barbara, “[t]he record is completely

I arsai, to no avail. At this point, over twa years have lapsed since the finding of
nondangerousness and Karsai remains in a secure [acility.

6 “n the consiruction of a statute . . . . the office of the Judge is simply to ascertain
and declare what is in terms or in substance contained therein, not to insert was has been
omitted . . ..7 (Code Civ. Prac., § 1858))

7 1t is warth noting that the Sex Offender Registration Act (Pen. Code, § 250 et seq.)
specifically provides for offenders (o register as transients.

8 In is writ pelition, Santa Barbara specilically asserled on this point that the
superior court committed legal errar by ordering Karsai to be released as a transient
because “there is no statutory authority to allow [Karsai] lo be released as a transient™
and “there is no provision whatsoever that allows an SVP (0 be released as a transient.”
Likewise, in its (successful) petilion Tor review to the Supreme Courl, Santa Barbara
staled that the issue presented was “*[w}hether Welfare and Institutions Code [seclion]
6608.5 or any other provision of law permits the release of an adjudicaled sexuvally
violent predator as a ‘transient’ without any placement being secured by the California
Condilionai Release Program.” Al no lime in this proceeding has Santa Barbara argued
that it was an abuse of discretion for the superior court to release Karsai as a transient
under the particular facts of this case.
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devoid of any evidence that demonsirates thal [Karsai] was domiciled in Santa Barbara
County.”

1 has long been established that “[i]he question of residence or domicile is a
mixed question of law and fact, and the determination of the trial court, upon conflicting
evidence, is conclusive upon this courl.” (Estate of Peters (1932) 124 Cal.App. 75, 77.)
Thus, to overturn the superior court’s determination in this writ proceeding, Santa
Barbara must persuade us that the avidence was not conflicting, and ta do that Santa
Barbara must, of course, first show us whart the evidence was on this point.

In that initial step, Sania Barbara has utlerly failed. “111t is the burden of the
petitioner seeking relief by way of prerogative writ (¢ plead facts supporting the relief he
seeks and to incorporate documentation filed in the trial courl ‘10 the extent NECEssary to
understand the proceedings and justify relief . ..’ ® (Krueger v. Superior Court (1979)
89 Cal.App.3d 934, 938.) “A [wril] pelition that seeks review of a trial court ruling must
be accompanied by an adequate record, including copies of” “[t}he ruling from which the
petitioner seeks relief,” “[a]ll documents and exhibits submitted to the trial court
supporting and opposing the petitianer’s position” and “[a]ny other documents or
portions of documents submitted to the trial court that are necessary for a complete
understanding of the case and the ruling under review.” (Cal. Rules of Court,
rule 8.486(bY1)(A)-(C).Y “In exigent circumstances, the petition fnay be filed without
the documents required by {1)XA)-(C)ifcounsel . . . ﬁ.les a declaranion that explains the
urgency and the circumstances making the documents unavailable and fairly summarizes
their substance.” (rule 8.486(b)(2).) “If the petilioner does not submit the required

record or explanations or does not present facts sufficient o excuse the failure to submit

J All further rule references are to the California Rules of Court.
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them, the court may summarily deny a stay request, the pelition, or both.”
(rule 8.486(h)(4).)

Here, Santa Barbara did not plead in its petition any facts relating to the superior
court’s ruling that Santa Barbara County was Karsai’s county of domicile. In its
memorandum of points and authorities in support of its petition, Santa Barbara purported
lo represent what the evidence before the court “demonstrated,” but the memorandum of
points and authorities is not verified, as the petition must be. (E.g.. rule 8.4 86{a)(4).)
Furthermore, Santa Barbara did not submit any documents with its petition excepl the
March 29 ruling and the department’s March 27 notice, Jet alone all of the documents
required by r_ule'8.486(b)(]): nor did Santa Barbara file a declaration explaining any
circumstances that made thase documents unavailable and fairly summarizing their
subsiance, as alternately required by rule 8.486(b)(2).

I is lrue Karsai supplied some of the missing documents as exhibits to his
opposilion Lo the petition and his return to the order to show cause {and [rom these we
have patched together the statement of facts set forth above), but we have no reason to
believe that the documents Karsai has supplied satisfy the requirements of rule
8 486(b)(1). With respect to the determination ol his county of domicile, Kaorsai has
provided us with only: (1) an unfiled copy of 2 motion by Santa Barbara for
reconsideration of the finding of domicile in Santa Barbara Couniy; {2) an unliled copy
of the San Luis Obispo District Attorney’s respense (o that motion; and {3) copies of two
unfited declarations in support of that response. We have no way of knowing whether
(and seriously doubt that) these documents constitute all documents and exlubits
submitted (o the superior courl on the question of Karsai’s county of domicile.
Moreover, neither Santa Barbara nor Karsai has provided us with a copy of the order in
which the superior court initially determined the county of domicile, before Santa
Barbara moved for reconsideration, let alone the superior court’s ruling an thal mation.

The only record we have of the caurt’s determination of Karsai’s domicile is the court’s
19
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own recilation in its order dated October 26, 2011 (which Karsaj supplied as his exhibit
A), later repeated in its orders of March 19 and 29, that “lo]n July 22, 2011, this couri
heard the objections from bath the District Attorneys of Santa Barbara County and San
Luis Obispo County regarding a determination of domicile for purposes of community
placement of the Defendant. Santa Barbara County argued (hat San Luis Obispo County
was the county of domicile, and San Luis Obispo argued that Santa Barbara was the
defendant’s county of domicile. The court determined that Santa Barbara County was the
proper domicile for placement of Mr. Karsai.”

In the absence of an adequate record of the superior court’s delermination thai
Karsai’s county of domicile was Santa Barbara County, there is no way we can
reasonably determine whether the evidence on that point was conflicting and therefore no
way we can determine whether we are bound by the superior court’s delermination.
Stated another way, there is no way we can review the trial cour’s domicile ruling
consistent with the standard of review. Thus, Santa Barbara's challenge 10 the superior
cowrt’s determination of Karsai’s county of domicile provides no basis for issuance of the
writ Santa Barbara seeks.

Y
Statutory Notice Of Conditional Release

Sania Barbara’s final argument is that the superior court failed to comply with the
statutory notice requirements contained in section 6609.1. This argument need not detain
us long, because section 6609.1 does not WNpose any notice requirement applicable here
on the court. Subdivision (a) of the statule provides that, when certain things happen --
like when the department makes a recommendation to the court that an SVP should be
conditionally released -- the department must notify various agencies. Subdivision (d)
also requires the department 10 give notice 1o other agencies 1 other circumstances.
Only subdivision (e) of the statute Impases a notice requirement on the court, but thai
slatule requires only that the court nolify the “Sexually Viclent Predaior Parale
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Coordinator of the Department of Corrections and Rehabilitation™ if the court orders the

release of an SVP.

Santa Barbara is nol complaining here that the court failed Lo give notice ta that
official in this case. Instead, Sania Barbara complains that “[tJhe lower court did not
provide any notice to County of Santa Barbara officials that he was considering releasing
| Karsai] as a “transient.’ ™ Absenl any statutory requirement that the court give such
noiice, however, this argument provides no basis for us to issue the writ Santa Barbara
seels.

DISPOSITION
The petition for a wril of mandate is denied. The stay of the March 19 and

March 29 orders 15 dissolved.

ROBIE L

We concur:
BLEASE . Acting P
DUARTE A
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Superior Court, State of California
County of Placer

Date: March 29, 2012 Case No. SCVIo20g

Judge: Hon. Jumes D. Garbolino Clerle: O’Brien

People Jefl Wood, D.D.A.

- H

Tibor Karsai Ken Hahus, Esq.

By Th;' Couri:

Calif. Well. & Insi. Code §6608.5 requires the conditional release of a PETSON
adjudicated as a Sexually Violent Predator to the county of domicile. Section 6608
provides thal a siste-operaled forensic conditional release program (in this case Liberty
Healtheare) “shall make the necessary placement arrangements and, within 30 days afier
receiving notice of the coun’s finding, the persanal shall be placed in the communiiy in
accordance with the trealment and supervision plan vnless good cause for not doing so is
presenled to Ihe coun.”™ Section 6609.1 provides extensive measures regarding notice to
persons and agencies of the proposed release, including the place where the PErson

commitied will be living.

Mr. Karsai has been in treatment in the siale-rup program for nearly mwelve years. A
history of this court’s attempts 10 suitably place Mr. Karsai was se1 fonh in its order of

Ociober 26,2011, That order read in part:

Defendant was first commilied as an SVP on July 8. 1998. As a result of a
sefres of re-commitment proceedings, Defendant continved in the SVP
program until October 29, 2010, when this coun found, pursuant 1o Well,
& Inst. Code' 46608(d) that the Defendant wauld not be a danger 10 others
i that it was not likely that he would engage in sexually violent criminal
behavior if he was under the supervision and treatment in the COMMIUN;fy.
Pursuant 1o §6608(0), this court ordered that the communily program
director make the necessary placement amrangemenis and ordered thal
Defendant be placed in the community on accardance with the ireatment

and supervision plan.

1 . - - .
Uniess otherwise noted, all references herein are to the Welfare and Insthutions Code
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The staius of the Defendant’s proposed placernent in the comymumiy
was reviewed by this court an six nccasions - December 17, 2010, January
28, 2011, April 18, 2011, June 29, 2011, July 22,2011, Seplember 15,
2011, On Sepiember 15, 2011, this cour! ordered thal the courl be given an
update on placement efforts made by Liberty Healthcare, and requested that
the parties provide the court with briefing on the issues thal could constrain
a placemen! in the Defendant’s mother's home in Santa Maria, Sania

Barbara County.

On July 22, 2011, 1his courl heard the objections from both the
Distnet Allorneys of Santa Barbara County and San Luis Obispo County
regarding a determination of domicile for purposes of comymunity placement
of the Defendant.  Santa Barbara Counly argued that Sam Luis Obispo
Counly was the county af domicile, and San Luis Obispo argued that Santa
Barbara was ihe defendant’s county of domicile. The court determined tha
Santa Barbara County was (he proper domicile for placement of Mr. Karsai,

On October 25, 2011 the matler came on for hearing for the purpose
of defermining an appropriale placement for the Defendanl. The latest
report from Liberty Mealthcare (manager of the California Condilional
Release Program) reflecied that Liberty had expanded its search for
residences in Santa Barbara County, and the conliguaus counties of Veniura
and San Luis Obispo. Liberty stalf raveled 6793 miles in jis 1 year search
for properties, and viewed a 1ol of 126) prospective properties.  This
scarch has yielded only one potential property, that belonging to the
Defendant’s mother.

Uliimalety, this count ardered the placement of Mr. Karsaj in the residence with his
mother. This placement failed to come 1o fruilion due 10 the extensive amount of
publicity, and 1he harassment of Mr. Karsai's family. Liberty Health Care reported

lo the court thai:

"l regrel 1o inform the court thal the property at-1039 Annabelle
Streel, Sznla Maria, CA 93458-7315 has been withdrawn by the
family as a placement/residence site for Mr. Karsai. The family has
been heset by local media Jelfowing them and insisting on
comments, etc. The family feels this intense attention has been far
more than they expected and are concerned for the welfare of
younger members of their family and fear of Joss of work.

El 3 £ » L]

At this lime Liberty has no other prospective location o propose to
the court.”

By order of December 7, 2011, this court found extraordinary circumstances
exisied within the meaning of §0608.5(a), justifying a search for “any”
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available placements withoul being constrained ta San Luis Obispo or Santa
Rarbara County.

In ils report to the court of Fehruary 21, 2012, Liberty Healthcare reparted
that it had reviewed an additional 230 properties, bringing the tolal property
review to over 1830 sites since first attempting to locate a residence for Mr.
Karsaiin 2010. In this most recent report, Liberty Healthcare reported that it
had looked [or placements in eleven other caunties, and located two possible
relocalion sites, both over 350 miles from the county of Mr. Karsai's domicile,
Both the people and Mr. Karsai's counsel objected to the two passible
placements - the people’s abjection because of the proximily to one of Mr.
Karsai's victims, and both the people and the delense objected on the basis
that the placements would provide no support structure for Mr. Karsai. This
court apreed that it would be fruitless to pursue those placements.

sixteen months have passed since this court made its injtial order ta place Mr.
Karsai. Since then Liberty Healthcare estimates that the cost of resources ta
attempt to locate Mr. Karsaj have exceeded $100,000. Because of the publicity
generated by the only suvitable previous designated residence, this courl was
required ta enter a gag order regarding any patential placements, such order
to remain in place until an actual placement was secured. Ta date, no suilable

placernent can be identified.

The statutory scheme lor placement of persons to he placed on conditional
release [ram SVP program is simply not working. Mr. Karsai is forbidden to
five within 2000 feet of any park or any public or private school by virtue of
Fenal Code § 3008.5(h).2 Additionally Well, & Inst. Cdde Section §6608.5(1)
prohibits the residential placement of an SVP on conditional relesse from
being within % mile of & public or private K through 12 facility. The eflect of
this prohibition is presently on appeal belare the California Supreme Court.3

Itis now this court’s experience that private property owners have no interes)

in renting property lo the Department of Health or their subsidiaries or .
designees, for the purpase ol housing a person on conditiona) release fropi the

aexually Violent Predators program. Once a community and lecal government

" {b) Notwithsianding any other provision of Taw, it is unlawlul for any person for whom regisiralion is
required pursuant to Seclion 290 10 reside within 2000 Teer al any public or private schanl, pr park where

children regularly gather.

T People v. Mosley {2013} No. 5187965 - presently pending before the California Supreme Coun. One of
the issues in Mosley is whether the defendant therein was subject to the residence restrictions of
§3003.5(b). The California Attomey general argued thal the residence restriction “does nol aperiie a5 parl
of the section 200 regisiration obligaiion se as to permit prosecution under the registration-enlorcement
provisions of seciion 2580 for vielation of the residency resiriction isell.” The Anorney General
further arpues thal (1) §3003.5(b) apptics to only paralees, and not to all sex offender registrants and (2)
tha) 3803.5(b) “appties only to parolecs as a stalulary condition of parale and that its sanction extends anly
lo holding 1he parolee in vialalion of parole rather than tu holding him culpable for a new crime.
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officials receive notice of a proposed placement, as in this case, media
coverage of the placement of a Sexually Violent Predator within a community
strikes lear into the local residents and nfficials. It has been this court's
experience in this case thal property owners are simply unwilling lo withstand
the degree ol adverse publicity that will attend such a placement.

This court has examined ils inherenl powers to determine il the statutory
pravisions of the SVF law confer the ability to simply compel the housing of
Mr. Karsai at some public institution where he is free to come and go. This
court has considered whether it is possible to order that the Department of
Health purchase praperty that meets the needs of Mr. Karsai for a residence.
{(Since the slale would be the owner, it could choaose who [ived in the
residence, and matke il available 1o persons subject to SVP community release
provisions). This couri has considered whether it may order the State of
California Lo make available suitable housing within-vacant or closed state
facilities, e.p. a stale park closed for budgetary reasons. After looking at these
alternatives, the court determines that such orders would be outside this
court’s powers, given that the SVP statulory scheme contemplates that the
state Department of Health or its designee makes the decisions regarding

proposed placement options.

Liberty Healtheare reports that due to difficulties in placing persons subject to
community release under the SVP law, that they have been constrained to
options that include placements in lents, and in one case, placement in 2
mobile home on a pad next to a sherilTs office. It is this caurt's beliel that such
placements are not what the legislature has contemplated in providing the
method by which persons are to be given an opportunity to succeed in the

program.

The public’s fear and concern over these placement is warranted.  One should not
be surprised that swifi and strong oppasition to a placement of a person labeled as a
“Sexually Violenl Predator™ will come from any affected neighbors, community
leaders, and local government officials.  When and if a placement is found, these
objections may be considered by the court, but the court has discretion (o order the
placement il it is otherwise suilable. Howcver, it appears that in this case, these 1s
no suitable placement avaitable cither in Mr. Karsai's county of domicile, or

il
elsewhere,

4 - - . + . - -
This couri is scutely sware o the role of the juiticiary vs. the role of the legislature. Oceasionally,

however, it is neeeszary 1o hightighl difficuliies that anend the imptememation of the legislamre’s intent.
This is such o case. The court suggesis thal the legislature consider o program to purchase and maintain
cerlain “rransition placements” for SVP comminees that are released subjec) 10 communiny supervision.
These community placement facilities would be maintained by the state for the purpose of SVP community
release programs. When a person is released 10 cammunity supervision, a placement coutd be made 1o the

location thal serves the interests of the commitice the best. A fengthy search for opiions would 1hus be

obviated. This option should be proposed and implemented by the State Depanment of Heshth, Without
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For the above reasons, this coun now orders that Mr. Karsai be released in Santa
Barbara County as a transient. Further, that Libeny Healihcare design o program la
assist M. Karsai 1o obtain sheller, provide program support, and to retorn for a
placement review on April 24, 2012 a1 1:30 p.m. in Department 4.

Local aulhorities shall be notilied of this intended placement. Mr. Karsai shall be
released on or before April 16, 20]12.

The cour does nol make this order lightly. Placement as a transient does lintle to
serve the interests of public safely. Were there to be a suitable placement for Mr.
Karsai within the community, both citizens and law enforcement would know of his
locatian.  Law enforcement would be able to more easily monitor Mr. Karsai’s
movements within the communily.  Citizens would know where Mr. Karsai was
placed, and choose whether Lo avaid the area if that was their preference.

Moreaover,-the court understands that selecling a iransient placement is manifestly
unfair to Mr. Karsai. Because of his Iransient status, he will be subject 1o
continuing and confusing registration requirements pursuant 1o Calil. Penal Code
§290. He is likely 10 be the focus of intense law enforcement scrutiny. Because he
will not have, al least initially, any semblance of a permanent placement. he will be
moving frequently. Nevertheless, he must still adhere 1o the program that has been
designed for him. As a result, it is likely thal his poiential for programm {ailure is

greatly increased.

Nevertheless, the failure 1o find any suitable placemenl for Mr. Xarsai, Lhe
exlraordinary length of lime and resources expended in localing sueh a placement,
and the lack of any hope of obtaining a future suilable placement, the court is
reluctantly 1s compelled 1o make the arder releasing Mr. Karsai as a transient in

Santa Barbara County,

such an eprion, it is highly likely thas the community release provisions of the SVP grogram wilt be

rendered meaningless.
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A0 92 Leresy, Rnam 256, Ssemmento, CaBlands 95313
P16} B5s-1471

FAX TRANSMISSION COVER SHEET

|

DATE: March 29, 2013 Number of Pages: 5 including cover sheet

TO: Joyce Dudley, Districl AHomey
County of Sznta Barbsra
1112 Sante Barbare Sheel
Santz Barbara, CA 93701
Office: (805) 568-2300
Fax: (805} 568-2453

- FROM: Andrea Plilzer
Depariment ol Mental Haalth, Forensic Services
816-654-2345 Office
916-654-3111 Fax

COMMENTS:

Community Nolification Listing lor Tibor Bela Karsai. A hand copy wilf fofiow.

~CONFIDENTIAL~

CONFIDENTIALITY NOTICE: The documents accompanying this lelecopy ransmissios may contain
CONFIDENTLAL INFORMATION belonging to the sender Lhal is lepally privieged. The slarmslian is
inlendeed only for the use ol ihe Individual ar entity fistgd above. 1 you ate nol the inlended reciplent, you
ate hereby nolified thal any disclosure, copying, disiribulion, use, or taldng of any aclion on reliance of the
contents of this telecomed CONFIDENTIAL INFORMATION is sliiclly prohibited. I yoo have received thix
telecopy in errer, plesse nolity us by lelephone immediately 10 anange for return of the ofiginal lelecopy
Irznsmlesion. ’
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Warch 27, 2012

FORENEIL SEFVICES

LS T O - A S I B b FEY :R1R

Mental H ezlnl'ti‘;

1600 9 Surerr, Sociamentn, 4 5412

{918} B54-307)

TO: Joyce Dudley, District Alrney, Sanla Batbara County
Bill Brown, Sherifl, Sana Baebara Counly
Dennis Maishali, County Counsel. Sanla Barbara
Camerna Sonchaz, Chiel of Palice, Clly of Santo Barbarz

Dear &ir o1 Madan),

res

In compliance wilh {he girectlon ol the Califarnla Supasior Cour in Placer Gouny, this

letier will serva as nolice of the release of Tibor Karssi, 8 person chvllly comrmined to'the

Deparment ol Mental Heallh (DRH) as a8 sexually violem predator. Although the DIH

dic). nol male o speciic placemenl recommendatian to the Superior Court, nos did DA
propose 3 rankient relesce, 51 a hearing on March 19, 2012 the Coun ardered the OMH
lo relepse M. Karsal inlo the cammunily withgul having s fixed, permaneni address. The

specifiics of the relesse are as follows:
NHame af patent:

Projiosed plscement sddress:

Bate of commitmenl:

Cuur;ly from which commitied:
Gounly of domlclle:

Frdpnséd placement date

Nexl court hearlny dale and locstion

Tibos Bela Kaisai

Translen
Sanla Batbara Counly, CA

July 1858

Placer V

Santa Barbmia

On o belore April 16, 7012
Aprit 24, 2012 1:30pin

Supenor Coun ol Cablema, Placer

Counly

101 Maple Seel
Depariment 4
Auburn, CA B56D3
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(720263 09:11 EES4211L FOAHSIC SERVICES POEL De/B5

Tibor Karssi Communily MoUficalion Lisl!nb

Joyce Dudley, Distic) Atormey
Ceunty of Santz Barbara

1112 Sanla Barbara Sireel
Santa Harbare, CA 9311
DOifice: (BO&) £58-2300

Fsx. {BO5) EEB-2452

Bin Broen, Sherf

Counly ot Senla Barbara

a4 Cafle Regl

Sanla Barbar, CA 93110
. OMica; {BOR) 6B1-4100

Fav. (BD5) BA1-4322

Dennig Marshah, County Counsel
County ol Sanla Barbara

1045 £, Anapamu Slreel, Sulle 201
Senla Barbzra, CA 93101

Diiice: {BO5) SEB-2850

Fax |BO5) 50B-2582

Camaerina Sanchez, Chief of Police
Chy of Sanls Bzrbara -
15 East Flguerna Steel

Sanla Datbara, CA 23101

Dkice: (B35] 097-2300

Fax  (BOS) B97-2434

The Honorablz James Gaiboling, Judge
Place) Caunty Superlor Court
Department 4

Plase:s County Counhause

1411 Maple Sueet

Aubum, CA 95603

QOHice: {§18) 4006-5000

Fax; [316) #DB-B2061
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ATTORNEY FOR SANTA BARBARA
COUNTY,

Petiioner,
AU

SUPERIOR COURT OF THE STATE OF
CALIFORNIA, IN AND FOR THE COUNTY

OF PLACER,
Respondent,
TIBOR K ARSAI

Real Party in Interest.

) C070719
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)
) SUPERIOR COURT NO.:
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PETITIONER’S TRAVERSE TO ORDER TO SHOW CAUSE

The Honorable James D. Garbolino, Judge Presiding
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JOYCE E. DUDLEY

District Aftorney
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Telephone: (_805)) 568-2399
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IN THE COURT OF APPEAL OF THE STATE OF CALIFORNIA

THIRD APPELLATE DISTRICT

PEOPLE OF THE STATE OF CALIFORNIA,
BY JOYCE DUDLEY, DISTRICT
ATTORNEY FOR SANTA BARBARA
COUNTY,

Pelilioner,
V5.

SUPERIOR COURT OF THE STATE OF
CALIFORNIA, IN AND FOR THE COUNTY
OF PLACER,

Respondent,

THIOR KARSAL,

Real Party in Inlerest.

1

) APPELLATE NO.:
) C070719

SUPERIOR COURT NO.:
SCV19296

'quvvvuvvvu'ﬁg‘-_/\#p’v\"

STATEMENT OF THE CASE

On May 16, 2012, the California Supreme Court granled Petitioner’s Pelition
for Review of this Court of Appeal decision dated April 18, 2012, The California
Supreme Court further ordered that an Order 10 Show Cause be issued. The Order

to Show Cause slated that Respondent is 1o “show cause why the reliel sought in the

pelition for wril oy mandale should not be granied.”
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Peilitioner contends thal the Order (0 Show Cause now shifts the burden of
prool te the Respondent. Petilioner resiates and allirms (he srguments previously
made in the Petition for Wnt of Mandate and Reply Brief. Petmioner conlends thal
Well. & Inst. Code § 6608.5(d), requires a “county agency™ 1o assist in “locating
and securing housing.” Therefore, the tnal coun’s order of “wansient”™ release was
in direct viofation of the slalutory mandale because no housing s secured.
Pelinoner requests that the case be remanded 1o the tnal court, so thal a legal

permanent residence can be located 1n compliance with the Welfare and Institutions
Code.

1L
ISSULE PRESENTED

Whether Welfare and Institutions Code § 6608.5(a) or any olher provision ol
faw permits the release of an adjudicaled sexually violent predator as a “ltransient™
withoul any placement bemng secured by the California Conditional Release

Program?

11}
STATEMENT OF FACTS

Tibor Karsal (KARSAI) has been in trealment in the state-run program for
nearly twelve years as an adjudicated sexually violent predator (SVP). In Oclober
1974, KARSA] was convicted of raping a 17-year-old female victim at knife-poml

and was commitled 1o siate prison. K ARSA] was paroled on March 28, 1979, and

; 000035




took up residence in San Luis Obispo County. On I-ebruary 18, 1980, KARSA] was
arresled for rape and sexual assault of a minor in Placer County. On June 5, 1580,
1K ARSA] was senienced ta 26 years 1 stale prison.

K ARSA] was first commitied as a sexually vinlenl predaior {SVP) on Tuly 8,
1998. As a result of a series of re-commitment proceedings. KARSA] continued in
the SVP program until October 29,2010, when the courl found, pursuant (o Well. &
Inst. Code § 6608{(d). that KARSAI would “not be s danger io others™ in that il was
not ikely that he would engage in sexually violent criminal behavior I he was
under supervision a-nd jreatment in the communily.

Pursuant 1o Welf. & Inst. Code § 6608(1), the Placer Counly Superior Coun
ordered thal the California Conditional Release Program (CONREP) community
program director make lhe necessary placement armangements and ordered ihal
KARSA] be placed m the communily in accordance with the treatment and
supervision plan,

On July 22, 2031, the Districl Altorney of Santa Barbara County objected 10
2 delerminalion of Santa Barbara County as the domicite for purposes of communily
placement of KARSAIL hecause he was a resident of San Luis Obispo County al the
time of the offense. However, the cour determined (hat Santa Barbara County was
the proper domicile for placement.

On September 15, 2011, the court ordered that Liberty Healtheare, a SErVvICE

provider for CONREP, provide an update on placement efforts and requested thal

000036




the parlies provide the courl with briefing on ihe issues that could consirain a
placement in KARSAI's mother’s home in Santa Maria, Santa Barbara County.

On Octeber 25, 2011, a hearing was held for the purpose of determining an
appropriate placement for KARSAL A report from Liberty Healthcare documented
that Libeny Healihcare had expanded 1ts search for residences in Sanla Barbara
County, and the contiguous counties of Ventura and San Luis Obispo. This search
yielded only ane potential propeny. thal belonging 1o KARSATs mother, and the
couri ordered the placement in that residence.

On November 21, 2011, CONREP noﬁﬁe&lhe;mnneslhnlHﬁs]ﬂacmnenl
failed to come 1o fruition due to the exlensive amount of publicity, and the
harassment of KARSADs family. Liberly Healtheare continued the search 1o abtain
a suilable placement location for KARSA).

On December 7, 2011, the court found extraordinary circumslances existed
within the meaning of Well. & Inst. Code § 6608.5(a), Justifying a search for “any™
available placements without being consirained 10 San Luis Obispo or Santa Barbara
Counlies. Hecause of the publicity penerated regarding 1he only suitable previously
designated residence, Ihe courl enlered a pag order regarding any potential
placements, such order 1o remain in place until an actual placernent was secured.

On February 21, 2012, Liberty Healthcare located wao residences; one mn
Sacramento Counly, and one in Placer County that were suitable placement Jor
KARSALY. However, the Placer County Superior Courl did not approve either

location.
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Without notice or hearing, on March 27, 20i2, 1the Respondent courl ordered
thal KARSAI] be released by April 16, 2012 as a “(ransient™ in Santa Barbara
County. On April 2, 2012, Petitioner filed a Writ of Mandate and Stay with the
Court of Appeal. On April 4, 2012 the Cournt ol Appeal granted a lemporary stay of
the release of KARSAL  After submission of an opposition briefl, the Court of
Appeal vacated the stay and summarily denied Petitioner’s wril.

On May 16,2012, ihe California Supreme Courl granted Petilioner’s Petinon
for Review ol this Court of Appeal decision daled April 18, 2012, The Califorma
Supreme-Courl lurther ordered that an Ordey lo Sho.w Cnus-e be issued. On June 14,
2012, Real Party in Interest filed a Return. On June 18, 2012, the Order to Show
Cause original with proof of service on the parties was [iled.

Petitioner now submits this optional Traverse lo the Real Parly in Interest’s

Retum.

1v.
ARGUMENT

The decision to release KARSA), an adjudicaled sexually violent predator
{SVP), as a Iransient is the result of a “last resor!™ thal was not necessary and 1s not
legal. The Welfare and Institutions Cede pravides extensive measures reparding o
proposed release of an SVP, including the place where the person commilted will be
living. (Well. & Inst. Code § 6609.1) In lact, Well. & Inst. Code § 6608.5(d),

specifically requires thal a county agency “shall” provide assislance in “securing

housing” for SVP’s “who are about to be released”. Thus, there is no ambiguity 10
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the statute. The plain langvage of the statuic requires release only when housing is
“secured”,

The lower court decision did not properly apply the staiulory scheme for SVP
release. 11 is nol new or unusual for there 10 be difficully localing a legal residence
for an SVP in the counly of domicile. The slatute contemplates this issue and
provides a remedy which is a determination that “extraordinary circumslances”
exists. (Welll & Inst. Code § 6608.5) This determination then allows the SVP to he
placed in any counly in the state regardless of domjeile. Therefore, the statue is
clear and there is no sef of circumslanc-es beyond “extraordinary circumslanc¢s” that
allows for “transient” release. In other words. this case is being handled under the
“exlraordinary circumslances™ exception 10 the nornal rules. The parties involved
are required 1o work within those rules and locale suitable permanen! residence for
KARSAL  The Irial count had no jurisdiction to go oulside the “extraordinary
circumstances” rules provided in Well. & Insi. Code § 6608.5 and create a new lype
of “transient” release.  The Real Panty in Interes! reliance on Peaple v. Jordon
(1884} 65 Cal. 644, which is over 125 years old, is misplaced. The statute in this
case 15 highly detailed and provides a clear detailed model for the adjudication,
confinement and release of SVP’s.

The Placer Court Superior Cour’s determination that there was no suilable
placement available either in KARSA)Ys county of domicile, or elsewhere, which
necessitates release as a fransient is not allowed by law, The lower courl made the

decision without any lega) basis or even a hearing on merits of a transient release.
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While Pelitioner contends that the lower court erred in determimng that Sanio
Barbara County was the appropriate jurisdiction lor release of KARSAI Pemtioner
acknowledges thal KARSAT will be released.

Therefore, the issue al hand 15 whether a transient release comporls wilh
Wellare & Institutions Code § 6600, et. al. and Penal Code § 3003.5.

The trial court’s decision 1o release KARSAD as a Iransient does nol obviate
the fuct that no suilable location exisls in Santa Barbara Counly. In faci, the

decision to release KARSAL withoul a permanent residence puis the community at

risk and puts KARSAI in a position where he s likely to fail.
The lower courl acknowledged the danger of such an order as follows:

Placement as a Iransient does little to serve the intesests of
public safety. Were there {o be a suitable placement for
Mr. Karsai within the community, both cilizens and [aw
enforcemnent  would know ol his location. Law
enforcement would be able to more easily monitor Mr.
Karsai’s movements within the communily. Cilizens
would know where Mr. Karsal was placed, and choose
whether 1o avoid the area 3i that was their preference... As
a resull. 1 1s Jikely that lns potential for program fallure is
greatly mcreased. (Placer County Superior Court Decision

p.5)
Liberty Healthcare locales placements for SVP's on a regular basis, und there
15 no reason lo conclude that a localion is unavailable in this case. Liberty
Healthcare has nol declared in any way whaisoever hat there is no placement
available. 1f faci, as recently as February 21, 2012, Liberly Healthcare located two

residences; one in Sacramento County, and one in Placer Counly, that were svitable

placement for KARSAL
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Thus, Pelitioner submits that i1 was unreasonable o end the search for
placement on March 29, 2012, considering Iwo Jocations were identified
approximaiely a manth before the Placer County trial court’s decision. The point is
that Liberty Healthcare has not exhausted all of its resources, and reasonable efforls
can slill be made to locale a residence 1hal is in compliance with state and local
laws.

The fact remains thal a lepal permanent residence is nol available in Sanla
Barbara County. Therefore, more counties and more locations should have been
considered by Liberty Healthcare, L ARSAD and the irial court.

Most impartantly, there is no statutory authority to allow KARSAI to be
released as a transieni. The Wellare and Institutions Code goes into great dela)l
regarding SVP commitment and release. However, there is no provision whalsoever
that aliows an SVP 1o be released as a transient. The limitations that have been
placed on where a sex offender may reside are there for a reason. The Welfare and
Institutions Code contemplales thal o prior sex offender, who can safely be placed m
an unlocked communily program. will be placed in such a program within the lime
constraints specified in the statule. The lower courl’s decision 1o essentially “give
up” is nol in compliance wit the statuie and pots the commumity n danger.

The correct procedure is to continue ailempling to obtain a suitable residence.
In fact, there were a1 leas! two residences that it within the stalute, but the lower

court found that “placements would provide no support structure.” 1 s
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‘sconceivable that release as a “transienl” provides a betier supporl structure than

ihe localions rejected by the lower courl.

Moreover, on December 1, 201, the nal coun found extraordinary
circumstances and vrdered that Liberty Healthcare seek placement for KARSA] in
any counly in California, rather than only the county of domicile. Only four months
later, on March 29, 2012, the lower court determined there was no suilable
placemenl available either in KARSAl's county of domicile or elscwhere, and
decided to release KARSAT as a transient. Instead of continuing the search for a
placement, the lower court made (he decision 1o r-eleasc KARSAT mlo the

community as a transienl, which is nol appropriale. As 0pposing counsel concedes,

there is no provision thal allows an SVP lo be released as 2 transient, KARSAI
asserted that Welf, & Inst. Code § 6609(c) implies transicnt selease.  Pelilioner

contends that the Courl of Appeal’s acceptance ol this proposal is mcorrect.

The plain lanpuage of the statute leaves no implication thal fransient release
is contemplated.  Well. & Inst. Code § 6609(c), mercly expands the geographic
region from which comments may be considered. However. a clear indication that
{ransient release is not authorized under the statule is provided in Well. & Inst. Code
§ 6608.5(a). The provisions of Well. & Inst. Code § 6608.5(a). authorize the 1rial
cowt to place an SVP in a residence oulside of the county of domicile based on
“extroordinary circumstances.” Specifically, Well. & Inst. Code § 6608.5(d).
requires thal a “counly agency” provide assislance in “securing housing.” Thus, the

Janguage of the statute is clear and unammbiguous. The plain language of the statute
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requires release only when housing is “secured™. II' transient release were
authorized under Lhe statute, there would be no need 1o consider reiease inlo other
courties as speciheally authorized by Well. & Inst. Code § 6608.5.

Thercfore, Welll & Inst. Code § 6608.5 sets forth the only procedure
available il an SVP cannot be released into a county of domicile. The procedure is
sel forth in the state and does nol include iransient release direcily, or indirecily.

Moreaver, as an anecdotal resource, according to Wikhin's California Law treatise,

“lilhe county of domicile must designate a counly agency or program thal wil]

provide assisionce and consuliation in the process of locating and securing housing

within the county for persons 1o be conditionally released.” (3 Witkin, Cal. Crim.

Law 3d (2000) Punishment, § 199, p. 275 — emphasis added)

There 15 case authority which supporis Petilioner’s position that the Court of
3 pp P

Appeal apparently did not carefully consider. In People v. Superior Court (George)

(2008) 164 Cal.App.dih 183, the courl held that an SVP cannot be released under

such condilions as 10 this case:

We conclude, however, thal in order 1o recommi
George as an SVP, it is sufficient to prove that public
safety requires either his confinement in a sccure facilily
or supervised communily placement. We shall therefore
reverse the dismissal of the pelition and remand for trial
on ihe issue so defined. (People v. Superior Court
(George) (2008) 164 Cal.App.4th 183, 188)

In Feople v. Superior Courr (George), ibid, the courl not only refused to
release the SVP because no permanent residence was located, but also allowed the

proseculor la file a new pelition. The new petition would have allowed the

10 -
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prosecution to present new evidence which could have resvlted in the previous
authorized condilional release 1o be rescinded for an additional penod of time.
Pelitioner coniends the holding in People v. Superior Court (George) is decidediy
on point and requires that the decision in the present case be countermanded.

Il there is no such program that can accommodale
George, remedial action may be necessary both lo obtain
compliance with the statule and (o avoid potential
constitutional inhrmity. However. despile the delay that
has developed in placing George in such a program,
Lthere is as yet no basis 1o assume that he cannot and will
not be placed in such @ program.. Although we
recognize the unfaimess 1o George in failing 1o place
him in a noncustodial program as the statute requires, we
do not believe thai the remedy is lo abrogate the
prolective scheme of the SVPA by discharging him
unconditionally i ihe evidence proves thal without
supervision he will remain a danper to the public.
(People v. Superior Conrr (George) {(2008) 164
Cal.App.dth 183, 198. — emphasis added)

Release as a transienl also pravides an additional problem relating to Penal
Code §290 repistration. Due (o his contemplaled “transient slatus.” il will be
difficult Tor KARSAD 1o regisler pursuani 1o Penal Code § 290, os he will not have
any semblance of a permanen( placement and he will be moving frequently.

Therelore, the retease of KARSA!D o Szanta Barbara Coumly as a Iransient
was an abuse of discretion. The release into Santa Barbara County withoul a
residence is nol appropriale and not authorized under the Wellare & Institutions
Code. The Placer County Superior Courl’s decision without notice, in violation ol

the requirements sel by slatute, was unlawful and the appropriate remedy is for a

writ of mandate 10 issue. Petitioner requests that ARSA] not be released unti] a

11
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suitable placemeni location that conforms to the Welfare and Instiintions Code 1s

deterrnined.
V.
CONCLUSION

The relcase of KARSA]L into Sanla Barbara Counly without a residence 15 not
apprapriate and not authorized under the Welfare & Institunions Code.  The

Californis Supreme Court conchuded by granling the Petiion for Review and

ordering that the Order 10 Show Cause be issued, thal Respondent has the burden of

prool to that the Jower courl decision was correct. However, Petitioner has

established that the lower court’s decision was unlawful, and be appropriale remedy
ts for a wril of mandamus to issue, mandaling the lower court nol 1o release
KARSAY o Sanla Barbara Counly as a “transient.” Peluoner requests thal
IKARSA] not be released until Liberty Healthcare locates a residence that conforms

10 the Wellare & Institulions Code and the Penal Code.

DATED: July 9. 2012 Respectfully submitted,

JOYCEE. DUDLEY
DISTRICT ATTORNLEY

\féb/b/7uf;7/{ﬂzﬁgw
MICHAEL | Q}iro‘zz(’*h

Deputy Dlsincl Aloipey
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